Real Estate/Municipal Law

Nassau Lawyer m September 2016 w 9

Striking a Jury Demand in a
Mechanic’s Lien Foreclosure Action

In New York, general contractors
and subcontractors routinely file
mechanic’s liens against real property
on private, residential (single family
dwelling) home improvement projects
for non-payment
of labor or mate-
rials provided for

a project.
Pursuant to
New York law,

on a private proj-
ect, a general
contractor must
file a mechan-
AP o
ic’s lien within
four months of

_—————— he last date in
Adam H. Koblenz, hich such labor
Esq. or materials

were furnished

to the project.!
When filed, the duration of a mechan-
ic’s lien is one year.2 The lien may be
extended by court order for up to an
additional year prior to its expira-
tion.? In contrast to a public project,
the mechanic’s lien must be filed by
the general contractor or subcontrac-
tor within 30 days from the date in
which such project was granted by
the public authority and this type of
mechanic’s lien will not be extended
absent a court order.4
In the private sector, mechanic’s
lien foreclosure actions are typically
filed by general contractors seeking to
simultaneously: (1) obtain equitable
relief in the form of a foreclosure on
a mechanic’s lien filed in connection
with construction work performed on
real property and (2) obtain legal
relief in the form of monetary damag-
es for breach of contract and quantum
meruit. Under such circumstances,
in which a contractor pursues both
equitable and legal relief within the
same action, the contractor irrevo-
cably waives its right to a jury trial
on all of its claims. As the case law
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decision to deny a motion to strike a
jury demand where the plaintiff delib-
erately joined both legal and equitable
claims for relief.®

Furthermore, the case law high-
lights that “|o]nce the right to a jury
trial has been intentionally lost by
joining legal and equitable claims, any
subsequent dismissal, settlement or
withdrawal of the equitable claim(s)
will not revive the right to jury trial.”10

In conclusion, a general contractor
and/or subcontractor prosecuting a
mechanic’s lien foreclosure action in
New York State Supreme Court know-
ingly seeking both equitable and legal
claims irrevocably forfeits its right to
a trial by jury, notwithstanding any
subsequent dismissal, settlement or
withdrawal of the equitable claims.
Accordingly, based upon the prevail-

underscores, if a contractor seeks both
equitable and legal relief within a
mechanic’s lien foreclosure action, a
demand for a trial by jury made in
conjunction with filing a note of issue
is likely to be stricken by the court in
favor of a bench trial on all claims.
Under New York law, “[i]t is well
settled that by ‘deliberately joining
legal and equitable causes of action
arising out of the same transaction,
a party waives its right to a trial by
jury.”s Indeed, this well settled doc-
trine has been articulated within the

specific context of a mechanic’s lien
foreclosure action.s

For instance, in Magill v. Dutchess
Bank & Trust Co., a case filed by cer-
tain beneficiaries against a co-trustee
for damages for breach of trust, the
Appellate Division, Second Depart-
ment has made clear that “[u]nder
established principles, the joinder of
claims for equitable and legal relief
amounts to a waiver of the right to
demand a jury trial.”7

Moreover, in Anethesia Assocs. of

Mount Kisco LLP v. N. Westchester

Based upon the prevailing precedent in the Second
Department, a court is more likely (than not) to strike
the contractor’s jury demand and order a bench trial

on all claims.

ing precedent in the Second Depart-
ment, a court is more likely (than not)
to strike the contractor’s jury demand
and order a bench trial on all claims.
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