By Elaine Colavito
Suffolk County Supreme Court

Honorable Paul J. Baisley, Jr.

Motion for Summary judgmeni grani-
ed language of the subject notice did not
indicate any failure within the sewer sys-
fem, so it failed 1o place the defendants
ant notice as ta any alleged defective con-
dition.

In Lanwra Serrano v County aof Suffolk,
Suffalk County Depariment of Public
Works and Suffolk County Sewer Dis-
friet, Index No.: 36305/2006, decided on
Nov. 29, 2018, the court granted the de-
fendants’ motion for summary judgment
dismissing plaintifi’s complaini. In ren-
dering its decision, the court noted that
the defendants established their prima
facie entitlement to summary judgment
through the submission of alhidavils, in
which they contend that they conducied a
search of the records and files maintained
by their respective oflices and found no
records indicating that the defendam
had received prior written notice of the
alleged defective condition of the sewer
system where this incident occurred.

In opposition, the plaintifl contended
that the notice of claim served in Feb-
ruary of 2006, after the October 2005
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incident, established that the
defendants had acwal knowl-
edge of the events, PlaimtifT did
not address that portion ol the
defendants™ motion regarding
the lack of written notice prior
to the October 2005 incident.
Thus, plaintiff's claims involv-
ing the October 2005 incident
was dismissed. To the extent
that plamnufl’s opposition could be
read 1o contend that the notice of claim
served in February of 2006 served as
prior written notice of an alleged defect
in the interceptor at the intersection, the
court found that it was without merit as
the notice of claim stated that the claim
aros¢ due to the negligence of the de-
fendants in failing to timely respond to
the backup. Since the language of the
subject notice did not indicate any fail-
ure within the sewer system, it failed to
place the defendants on notice as to any
alleged defective condition.

Honorable Joseph Farneti

Court denied branch of motion which
songht aftorney disqualification; peti-
tianer 's application for attarney disgual-
ification may not be brought in the con-
text of this proceeding as mofion praciice
in special proceedings is very fimited.

In fn the Matier of the Application

Frame Colsioro

of Local 342, Long [sland
Public  Service Employees,
Uinited Marine [hvision, [n-
fernational  Longshorenen s
Association, AFL-CIO (Griev-
amt-William 1. Perks) v. Town
of Huntington, Huntington
Town Atterneys Office, Hun-
ringfon  fown Attorney Cin-
dy  Elan-Mangano, Assistant
Huntington Town Avtornev/Records Ac-
cess  (Mficer Jacob Turmer, Assistant
Huntington Town Atterney/F.OLL. Offi-
cer Deidre Butterfield, Huntington Town
Clerks Office, Huntington Town Clerk
Jo Ann Raia, Huntington Deputy Town
Clerk Stacy H. Colamussi, Index No.:
19688/2015, decided on Feb. 2, 2018,
the court denied that branch of the mo-
tion which sought disqualification of the
town's current attorneys from represent-
ing the town in connection with the order
to proceed to arbitration.

The court noted that in a prior mat-
ter, under Index No. 10/23474, the court
granted the town’s motion for a prelim-
inary injunction; in s$o ruling, the court
effectively stayed arbitration on the issue
of damages pending a judicial determi-
nation on the matter of attorney disqual-
ification. Local 342, plaintiff-therein did
not then proceed 1o seek a judicial rul-
ing on the matter of attorney disqualifi-
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cation. This proceeding then followed,
with Local 342 not only challenging the
denial of FOIL requesis under CPLR 7%
but also secking 1o place the unresolved
issue of attorney disqualification before
the court.

In rendering its decision, the courl
noted that the petitioner’s application
for attorney disqualification may not be
brought in the context of this proceeding
as motion practice in special proceedings
15 very limited. Article 4 of the CPLR,
which governs special proceedings, does
not envision any motion practice in such
proceedings apart [rom motion 1o dis-
miss on objections in point of law, as
here, and corrective motions. Here, the
court stated that it could not sever the
application and allow it to proceed as an
action because the request for disqualifi-
cation had no meaning or import outside
the coniexi of an already-pending or pro-
ceeding related 1o the arbitration. How-
cver, since such a proceeding existed and
since CPLR permitied subsequent appli-
cations concerning an arbitration to be
made by motion in the same proceeding
in which the first application was made,
the petitioner may, if it be so advised,
renew ils motion for disqualification in
that proceeding.

feenfivned on page 22)

Bench BFfEfF ( continued from page 5)

Honorable William G. Ford

Petitioner s application for relicen-
sure denied, however, action fimely
commenced,; pelition seeking review
af respondent’s appeals board denial
af relicensure was timely under the 4
month statute of limitations

In In the Matter of the Application
af Curtis L. Prussick v. New York State
Depariment of Mortor Fehicles, Index
No.: 4404/2017, decided on Jan. 29,
2019, although the court denied peti-
tioner’s application for relicensure, the
court found that the action had been
timely commenced. With regard to the
argument as to statute of himitations,
the court noted that in order to com-
mence a timely proceeding pursuant
to CPLR article 78, a petitioner must
seek review within four months alter
the determination to be reviewed be-
comes Ninal and binding upon the peti-
tioner, or after the respondents’ refusal,
upon the demand of the petitioner, to
perform its duty. To the extent that the
proceeding sought to undo the petition-
er s underlying DUT arrest and prosecu-
tion in 2008 as well as the administra-
tive DMV chemical test refusal hearing
and license suspension and revocation,
petitioner was time barred, which were
clearly outside the 4 month look back
period. However, as to the accrual of
the instant claim, the court stated that
the petitioner commenced the proceed-
ing on Aug. 23, 2017,

The parties dilfered as 1o the appro-
priate measurement of accrual ol pe-
titioner’s claim. The court noted that
petitioner brought the proceeding after
petitioner applied for relicensure on
Dec. 21, 2016. That application was
denied on Feb. 24, 2017, with requesis
for reconsideration denied on April 25,
2017, The record was unclear precise-
ly how petitioner was apprised of these
determinations, but assuming service
by mail and adding 5 days. that aspect
of the petition secking review of re-
spondent’s appeals board denial ol re-

licensure was timely under the 4 month
statute of limitations.

Honorable Joseph C. Pastoressa

Maotion for summary judgment grani-
ed; plaimtiff failed to submit sufficient
_ﬁ:l'.:'.f.'-r o demonstrate that the motion
Wilk ;JF{-'HJ':’J'I”F{-.‘.

In Roseann Burger v. Metropolitan
Transporiation Authority, Long Island
Railroad, Starvett-RDC  Carporation,
Starrett Corporation, Grenadier Real-
tv Corp., Grevstone and Grevsione &
Co., Inc., Index No.: 6042772013, de-
cided on Oct. 15, 2018, the court grant-
ed the motion for summary judgment.
In opposition, the plaintiff contended
that the motion was premature because
depositions had not been conducted.
The court noted that to defeat a mo-
tion for summary judgment based upon
outstanding discovery, it 15 incumbent
upon the opposing party to provide an
evidentiary basis to suggest that dis-
covery might lead to relevant evidence
or that the facts essential to justily op-
position to the motion were within the
exclusive knowledge and control of the
moving party. Here, the court found
that the plaintiff failed to submit suffi-
cient facts to demonstrate that the mo-
tion was premature.

The plaintiff’s contention that Grey-
stone might have been obligated to
procure insurance was not sufficient to
warrant further discovery since a mere
agreement 1o maintain insurance is not
an indicia ol control and has no bearing
on the issue of liability to the plaintiff.
In addition, the court pointed out that
the case had been pending since 2013
and the plaintfl had ample opportunity
1o oblain discovery prior to the filing of
the motion.

Maotion for the issuance of a subpoe-
na duces tecum denied; vouthful of-
Sender statue provides that all official
records and papers concerning the ad-
Judication are sealed.

In Malina Sivlianas, an infani by her

mather and natural guardian, Michele
Stvlianos and Michele Stylianos, indi-
widnally v. Town of Brookhaven, Index
No.: 6E386/2014, decided on Sept. 10,
201%, the court denied the motion by
plaintiffs for the issuance of a subpoe-
na duces tecum.

The plaintiff requested a subpocna
duces tecum for the production of a
complete criminal Nle and investiga-
tion of the Suffolk County Police De-
partment and the Suffolk County Dis-
trict Attorney’s Office. The defendant
cross-moved to deny the motion, assert-
ing that the files were sealed because
the defendant therein was adjudicated
a youthful offender. In denying the mo-
tion, the court noted that the youthful
offender statue provides that all ofTi-
cial records and papers concerning the
adjudication are sealed. The privilege
attaches not only to the physical docu-
ments constituting the record, but also,
the information contained within those
documents. The language in the statue
permilting access to the conlidential
records “wpon speciflic authorization
of the court”™ refers only to the court
which rendered the youthful offender
adjudication, The court continued and
states that absent a statute or order of
the court which rendered the youthful
offender adjudication, disclosure of
the information in the confidential re-
cords may not be compelled unless the
youthful effender waived the privilege.
Accordingly, the plaintill™s motion was
denied.

Honorable William B. Rebolini

Motion to compel deposition or in the
alternative siriking defendant s answer
denied with leave to renew; under sim-
ilar circumstances, precluding testimo-
my of the pariy af the time of trial would
be the appropriate sanction.

In Yesenia Jiminez v, Jose M. Rome-
ro and Migunel A. Torres, Index No.:
GLITE0/2016, decided om Feb. 20,
2019, the court denied the plaintiff’s

motion compelling the defendant, Jose
M. Romero, to appear at an examina-
tion before trial, or in the alternative,
siriking defendant’s answer, was de-
nied with leave 1o renew.

In denying the motion, the court not-
ed that the plaintiff had not complied
with the requirements of 22 NYCRR
202.7[e]. Notwithstanding same, the
court noted that counsel for the defen-
dants opposed the motion indicating
that their office had been unable to
make contact with the defendant Rome-
ro to advise him of his scheduled depo-
sition. Counsel for defendants’ retained
an investigator to attempt to located de-
fendant Romero. According to the re-
port, defendant was no longer residing
in New York and may no longer be in
the United States. Counsel for defen-
dants asserted that should defendant
Romero not appear for a deposition,
then defendanis® answer should not be
stricken, but defendant Romero would
be precluded from testifying at the
time of trial. The ¢ourt noted, that un-
der similar circumstances, it had been
found that precluding testimony of the
party of the time of trial would be the
appropriate sanction.

Please send Tuture decisions to ap-
pear in “Decisions of Interest™ column
to Elaine M. Colavito at elaine_colavi-
to@live.com. There is no guarantee
that decisions received will be pub-
lished. Submissions are limited 1o deci-
sions from Sullolk County trial courts.
Submissions are accepted on a contin-
ual basis,
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