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By Elaine Colavite

SUFFOLK COUNTY
SUPREME COURT

Honarable Fawl J. Baisley, Ir.

Morion for permission fe proveed
pre s, waearing  the  peelisioary
tjunciion aad remporery reitaafalng
order, and divecitng diselodire of doc.
wrterts dealed: diferdanr wat fepre
sented by connsel! ro motion for feave
to withdraw: submilssfons il nor
estallish emiilement v fybrid repre-
Jenahaitot.

In Reveee Denront, Dndividually and on
belurlf of Seaty Aegrdsinions, LLC and
on bedwll of Senix Marive, LLC amd
Jentn Acgutsions, LLC v Dale R,
Jvivw gl Serie Marire, L0, Dmbex
Mo 4602015, deaded on Sepr. 14,
016, the count denknd the motion par
peotedly appearing pre s o an osder
granting such defendant permission b
priscoed pre s, vacamg the prelimuary
mjuction and temporary  pesbrining
onker, dirgeting production of copees of
the  hank  accounts  for  Semx
Acquisiions, LLC  amllor  Senix
Manmne, LLC, amd i Che allernctne
immsdsate]ly appoanting & receiver of all
seMmpsiny weon wnl exteml cdansages
b abefemdant iy the ameound equal o ey
funds misapproprioted amblor paid to
plaintill s attomseys in this niatier,

The conr mvled that @ the fime ihe
onder to show canse wais presered for
sigmatune, defemdant Dale B, Javime
wis represented by counscl, The affi-
davit of Mr. Javine swom (o on Apnl

28, 2006, did not sate e D
had discharged his aimomey of
reconl; only that he did not
have the funds to pay hin.
The court alsa pomted ol
theat b defembam’™s amomey
il it v Jor dewve W
withdraw as counsel on the
grounds that the fees were not
i, and that notioe of defene
chimts p-lu'[mrl:-.u,ll:.r Jrrr A I Was
mol proviiked 10 his attomey of recond,
Alomeovr, the v staied that the sls-
missions dad nod establish entithement
b hybeid representation, In light of the
forepoing, the court denied the maotion,

Mewiom for feenve to serve fivfe Retive
eif cleatim gronieed; ofefordlennd wirl) aeciie-
al knowledge of the facis nnderlving
e olaim,

In KNorefvan R, Romgne v Lopg
filndd Poswer Anutfwrity ond fobn F
Girrad, Dedex Nou: 1991652005, decid-
wid on Morch 3, 2006, the coen grantad
the meotion for an onder granting the
patitiener beave o serve a lale nodice of
claam,

In distermainang whether (o permit the
service of a late notice of claim, the
conrt wall gencrally consider theee [ac-
oas: whether the movant has a reason:
i."l’h.' i i LTS [LTF m [:'u|um Tie =808 O
tsely pokee of clam; wheher the
publee authomty scquared sctual notiee
of Al essemtial Facts of the ¢bim withe
in 90 days afier the clain anse of a rea-
sonslde tiew therealior, and wlther
the delay would substantially projudics
the public authorty in its defense of the
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claim. Here, ablough e
petitioner st forth no excuse
for hear FI"il:lI' o] s Falune
t nmely serve a notice of
pettner's clam. However,
Che conart statedd that the sub.
nessione relleciad thal 11PA
had actual knowledge of the
) Focts underlying the elaim as
it wehiele and employes
W :Iin:-.:ll:.' ol e the secsilomt,
the acciknl was avestigabad by the
Sulfedk County Polive Department. a
police incident neport gemerated, amd 15
isumnge cormrer was podified of the
oogummenee. The courd concluded thot
ihae p,-iilimt,'r chemsonstratisd that 1T1PA
wiks i suledantially propediced by the
Totwz mrarti o il Ul bl mdaanit s suibnias-
sions in opposition Failed o pobut the
showing, Accondingly, the miion for
B B serwe o Inbe potiee of olaim was
gramboid,

Honorable Joseph C. Pastoncssa
Motion for an order serving o fore-
closure sale ard vacanng tele defeicd;
deferatanrs ook aodditional Nme o poay
taeie aereveares bl lerve ot offercd any
enciese ffor deelr defmulr or demonsiraied
i exirence of o merinoriout defense,
I Bewared o irecrors of Birchwood
al Spring  Lake Homeowners
.-‘I.Lun'a'rara'rm. L, v, Keaneth Strmivis
el Senrdfrer Stommens,  Affeflvedf
Funding LLC aiple HSEC Hank
Nevada NA, I, Lee Kurefisi, RAR
Ferformance  Recoverfes, LA,
Hrookwood Coram 1 LLC, and tohn
Do and Jane Do, being folilfous

srnes arrd Dterwaded fo Be fenants ov
persons fa postession aodlor any onlier
erET wiha f.l'_'l.' .i.lr.l.rrnf. ol rﬂr.u.:l’r.w:l
agreement o ofherstse may be Iinbile
Sor deficiency fmelgraens, of sl diffe
credrey jietgricnt 5 desired o any
pardy i pessession of anv et of e
Fiened premises whose interest plaintiff
desires fo bar, Index Moo $29120104,
deciched o Oct, 13, 2006, the court
demed  the  modsion h1l..' abafenadants,
Kenneth Simmens  and  Sandea
Simmews for an opder staying & fone-
closure sale ond vacating ther defzult,
In remdening wls decision, the cour
noted that s defendant secking o vacate
a ddefanl parsuont to CPLE $5005(7)
st demonstribe 3 reasonable exouse
fiar e default mwl & meriionous
ahefemse to the action. Dhere, the defen:
danis seck additional timee o pay ther
arvears but have nat offerad any exouse
for their defanll or demonsiraied the
existenee of a merilomons delfense.
Awcordingly, the modion was denisd,

Marionr dismiising counterclalng
graited? motion fo dismifss was desled
wirlion! peefucdtee o the defendanr o
v for hearve o amend Ber auawer fo
aseer? fock of capaciee ax aon affiemge
Iive ol femae,

In fravrd Friedman v, Cleiseine
Nacearare, ladex Moo 100415,
deculad on Mov, 15, H016, the conn
determined the mation by the defen:
dant for an order dismissing the com:
Haint and dee nstion by the plainflf
for an opder of prechusion and to s
nakss the delendant’s countenclanis as

W onrarved on poge 25

BEHCIJI B."'h‘.';ﬁ' W rmyaaal fo papr 1)

folbows: “The plannll comnwnosl the
action for & constrective tnest on peal
property.

The [rlairlli“ =|||.Tud that ke ©ons
tribaited b the I'IlIII'L"I.:I'q.'. which was
placed i the defendant™s nanse and he
wis proamised that lis nanwe would be
asbcdedd o thee title, The defondant assent-
el several counterclaims, including
secking paynsent for e and occupan.
oy and conversion, The delendant now
mves Lo disniiss the complant on the
proumls. that the plaintill recvived 3
discharge in bankmgpéey an 2003 bt
fniled 10 disclose any interest in the
property. The plaintifl moved for sum-
mwary judgment on the cowntenclaims
amil on oacker of preclusion For falene to
comply with discoverny,

Iin semwbenng its decision, the coun
noted thar the failare o disclose an
asded in a pror bankrapiey proceeding,
the existewvce of which the plaintifl
kpew or should have knovon existed at
that timse, deprived the plaaeall of the
e zal capaciny o s on that eloam. Ths
difense of lack of capacity 1o s must
he maised in o pre-answer molion o
dismiss of pesponsve pleading. Heee,
e dbefemdant did md asoen te lack of
capacily 1o s as an aflirmative
defense in ber answer, Accordingly,
the motion wdismiss wis denied with-

ol prejudice, The defendant was 1o
miowe Bor leave o amend har amsaar o
asagrt lack of capavity as an affirmative
defense, [n support of his motion, the
plaintll made o pama Gewe showing
of his entitlement o summary judg-
menl  on the counterclaims,
Accordingly. the malion was granted
arll the counterclaims were dismnssad,

Mefeoan aad cross maeftoar o olrsemess
pranted: o prene confinaa o f.lf.r.l =
errd docterpoaticat relationafiip does
el queanlify as q conrse of ireatmient for
purrposes af the stafutary folf,

In Alrrer Blaer v Pracfocp Adfers,
MIY, Medical Arts radiolegy, medical
Arts Rewliedogival Ciroagy, PL . Weining
W. Liang, ML, Xieewmer Fle. FNP e
Zhang FAL LNW Medicel 0fice.
PLLC, Index Mo G0 ] TR0 5. devid-
od on Apnl 27, 20016, the count granted
the motion and orss-motion by the
abefenifants and the complaint was dis-
missed insofar as b was asserted
against the mwoving defendanis,

I support of the maotion and cross-
mation, the defenclants submatted the
pleadings, madical records and offi-
daviee, The coan concladed thar the
evidenoe was suilicient 1 make a
prima facie, shoawang than all claims for
malprsiice ansing fnem scis oF oais-

sions taking place moee than tao and a
halll years belore the aclion was come
meneed in Apnl of 2005 were barred
by the statute of limitations, The count
aoted that the alleged malpractics
oacuirred i Sepdemiber of M101.
Adough the plainall continsed o
tread the delfemdanis, his diagnoss,
wloch B the bass of the sml, was
J\u;,n:l af MM 2, Thus, the coun e
somed thiat the evidence demonstrased
that the plaatll wis snkerpoing a
cotirse of mestment for has condition
with odicr physicins and wis comtine
imgz has nelitionship with the delembmis
as his primary cane doctors, Finally, the
count podnted out that a wwere continua
ton of a peneral docton patical relaen.
shaps dowes sl apualily as o corse of et

et i mnmﬁillm statutony ol

Honerable William B, Rebolini

Netice b0 it stetcken in fis endine
iv: defendanis” discovery demands
wiere averly hroad? Bhe appenprenle
rermedy was e vacate e entine
derared Faifver i fe pruve i,

In Erin Petrocelli, as Executeix of the
Estrte of Mary E, MoGovern v, Gererad
Mrrors, LIC, Care Dnltmireed f.:F' Suﬂ'ﬂ'.
LAC, Mewenper Cheveolen, foe., Index
Mo 1720572004, decided on Septemher
M, A6, the coun sk the kel

dants” notioe to admit in #s entirely, In
rerilboring 18s decison, the oo e
somed that a pedive to adnait shoubd nol
b wapd b call For legal conclustons or
sock admissions as to matenal sees
a caser, Where ais here, defoncants” dis
covery demamds ware averly broasl, the
appeopriae emedy was fo vasibe the
entirg demand rather than b prane i,
Accondingly, the metice was stncken,

Please send future decisions i
appear i “Thecissns of Interest”™ ool
umn e Blane M. Colaviie ot
claine_solavito® live oom, There is n
guarantes that decisions received will
[ |'u.|11-'|in.1'h,1,|. Submisaons ane limeled
oy dhecisions from Sullolk {‘nunﬂ:.' tral
courts, Submasstons o acoepled on a
contimeal basis,

Newe: Elnine Colavite  gradineiod
_If'nv.ur Towres Lanv Ceater fr X007 in the
fapr V8 e Beer wlass, Sl fx an associnde
wf Safur Warnd Coachigreme, PLLC in
Uimieaale, comoerirriing fier prochice
for amerdriveamivl ewned iy faow, ofvil I
fraifon argd FRRSFAfion raiiers,



