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By Elaine Colavite

Suffolk County Supreme Court
Honorable William G. Ford

Motion for leave to withdraw as conm-
sel gronted; client has disagreed with
Iris fiewn & beellivg of her master and has
differed with her afformeys concerming
litigarion strategy; plaintiffhas been con-
sistent in advising that she ix dissatisfied
in the firm % prosecasion of e action.

In Covrpeta Armsirong v Peter Srell=
man & Deborah Stellman, Index No:
6032332013, decided on July 12, 2017,
the coun granted counsel's mation 1o
withdraw as counsel, The coun noded that
a lavwyer may withdraw from representing
a client i the clienl insists upon present-
ing a claim or defense that 15 not war-
ranted under cxisting law and cannod be
supporied by good fnith argument for ex-
lension, modilication, or reversal of ex-
istimg law and Rarther that a lowever may
withdrmw from representing the client if
the elient, by his o her conduct renders it
unreascenably dilfieult for the lawyer 1o
carry oul emplovment ellectively.

Additionally, courts have ruled that ir-
reconcilable differences between the ar-
torney and the client, with respect io the
proper comrse o be pursued m litigaton,
15 also sulfice as adequate grounds 1o
support an attomey s application to with-
draw as counsel. Plaintiff"s counsel was
retained o prosecute plaintifl™s claims
in 2 premises lability personal injury
meatter seeking the recovery of moncy
damages based upon defendant s alleged
neghgence. Plaintill™s counsel advised
that s client has disagreed with his
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firm’s handling of her matier
ameld has differed with her at-
lomeys concerming litigation
strategy.

The movant asscried thai
plaintifl has been consistent in
advising that she was dissatis-
fed in the finn's prosecution
of the action, further straming
the attorney-client relation-
ship. Movant’s firm wrode plaintafl sug-
gesting that she seek or obtam substitute
counsel, The correspondence was re-
tured to semder unclaimed, suggesting
that plaintft relocated and changed her
adkdress withowt informang ber stiomeys.
Mowvamt then conducted a post office
search ascertaining that plantiff relo-
coted o Flonda without apprising her at-
tomeys, Based upon the showing, the
courl granted the application by counse]
fiow plaintill secking leave 1o withdraw as
counsel,

Motion 1o sirike defendant 5 answer
gramted in part and denied i par; mo-
tion record elearly demonstrated thar
miovantl & alferip af providing Nee oo
witlr an affirmation of good faitl was de-
Sicient in that it made no mention of any
shiftantive conversallons oF compmi-
cations by and berween counsel o re-
sodvieg Hiis discovery dispute, before
plaintilf relegated to movion praciice;
given the court & prior anders, the cowrs
el o exeuse difendant & aexpladned
anil wreveused absences amd refusals o
coaperaie i the lifdgation.

In NRT New York LLC diiva The Cor-
coran Group v Michae! Whire &
Emgron East Corp,, Index No

Elsine Colavite

GO53322016,  the  court
granted i part and denied in
part plaintilT's molion seek-
ing an order striking defen-
dants answer or to preclude
their offenng of testimony al
the time of tnal for alleged
willlul and contumacious con-
duct in failing to appear at
court ordered examinations
before irial.

Plantll commenced this breach of
contract action against the defendants
arising ool of a realty brokerage exclu-
sivity agreement enfered into by and
between the parties on or aboul August
28, 2012 in connection with the pur-
chase/sale of property located in
Southampion. By itz complaint, plaintifl
claimed that it was due payment of a 5
percent brokerage commission from de-
fendants, which it alleged was never
paid. A preliminary conference onder
was entered, providing for exammations
bfore tnal on September 6, 2017

In opposition, defendant argued that
plaintifi”s counsel did nod submit an af-
firmation in good faith, Further, defen-
dant argued that plaiiad T dhd mot denwon-
strate willful or contumacious conduct
to support her request to sirike defen-
dant’s answer,

The court stated that pladnti f™s fxilwre
1o provide the court with the required al-
formation of a good faith effort o re-
solve the discovery dispute could by it-
sell support & demal of plainifl’s
mastion. Here, the moton record clearly
demonstrted that movant's attempt at
providing the court with an affinmation
of good faith was deficient in that it
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made no mention of any substaniive
conversalions of communications by
and between counsel al resolving this
discovery dispute, before plaintift rele-
gated 1o motion practice, Nevertheless,
given the coun's prior orders, the coun
did mot excuse defendant’s unexplained
and umexcused absences and refusals to
cooperate in the itigation. This was all
the more the ¢ase where approximately
8 momths had elapsed with planinfT at-
templing o secure defendants” atten-
dance, Thus, the court did not dismiss
the motion for procedural defects. The
court ordered all pary depositions to
be conducted on or before Apnl 16,
2018 and further held that should any
party deposition not eccur as outlined
above, counsel for that party shall have
beave 1o renew an application pursuani
o CPLE 3124 and/or CPLR 3126 for
appropriate relicl.

Honorable William B, Rebolini
Meotion to dismizs granted; docirines
af res judicata, eollateral estappel, and
faw af the case bar plalmiff from refiti-
Baling Bxives herein alveady decided by
thiz court and e Secowd Department.
In Prafilad 4. Nevi v Chase Man-
Reatterny Bardk, Chase Cavd Services Assel
Aeceptance LLC and Mulloaly, Jeffrey,
Reomey and Fhae LLE Index No.:
GO23200 7, decided on Apnl 5, M8, the
court granted the motion by defendant,
Mullooly, Rooney and Flynn, LLF, dis-
miszing the action against it, In gronting
defendant’s motion, the court noted thal
the docnnes of res judicata, collateral
estoppel, and kaw of the case barmed plain-
laniirued on page 30
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T froam relingating issues herein already
decided by this count and the Second De-
partment. Moreover, the court stated that
plaimtifl”s claims were bared by the statute
of limitations, being that the judgment
wis endered on Movember 24, 2008, over
cight years ago. Finally, the coun con-
chded thet plasntill™s claim to suspend the
license of the defiendant law finmn failed to
state a cause of action and was sulqect (o
dismissal under CPLR §3211(a)7).

Honorable David T, Reilly

Mestion fo dismiss for failure to mame
@ Mecessary pany denied; defendant had
nod suifficientdly articrlated any dheory of
dighiliny which would make Ms. Greena
HECEEsary pariy,

I Amityville Mobile Home Civie As-
sociatian, Brenda Brivic, Lawrie Nevins,
Jor themselves and the membership of
ihe Aminville Mabile ffome Civie As-
sociation v. William V. Rapp and Arthur
Morrison, Index No_: 1461002015, de-
cided om May 1, 2008, the court denied
the defendant’s application o dismiss
the complaint for fnilure o name a nec-
essary party. The court noted that U ae-
twon sounded m breach of contract and
legal malpractice,

Defendant filed the instant motion
which sought dismissal of the complain
fir failure Lo join a necessary parly.
Specifically, the defendant should have
had Shelby 1), Green, Esq. added as a
party defendant imasmuch as she appar-
ently took part ina htgation involving
the plaintifl’ herein. Plaimtill opposed
the motion and directed the count 1o dep-
osition testimony wherein defendam
testified that he was not involved in the

hingation wherein Ms. Green was coun-
sel to one of the parties. The court found
that inasmuch as defendant had not suf-
ficiently articulated any theory of lia-
bility which would make Ms. Green a
necessary party, joinder was inappro-
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Motion fo dismiss denfed: prelimi-
mary conference order ot signed v a
Justice af the court.

In Danalde Fillarare v Mulanmad
Berdxere Bartt eromed Mrseamarmend A, Bart, Inedex
Mo 63112006, decided on Feb, 2, 2015,
the court demed the defendamts” motion 1o
dismizs for plaintifl™s failure 1o appear for
an examination before trial. The count
noted that the action was 0 recover
money damages for personal injuries al-
legedly sustained in a motor vehicle aoci-
dent, which occurmred on July 17, 2003,

According to the defendant, the partics
entered info a preliminary conference or-
der, which called for all depositions o
take place on July 13, 2006. In denying
the mateon, the court reasoned that the de-
fendant submatted a copy of a prelimimany
confereree order which was not signed by
a justice of the courl. Therelione, the court
concluded that it could not be said that the
plaimtiflwas in viclation of & court order.
The court foumd that in the unopposed al-
legaton by defendant that plamnifl was
chearly frustratimg the discovery process,
and accordingly, directed plaintiff 1o ap-
pear for a deposition,

Huonorable Thomas F. Whelan
Morion  for summary  fudgment

Eramted; foilire to ratse pleaded affie-

mative defenses in opposilion 1o o mo-

tion for summary fudgment renders
those defenses abandoned.

[m Ells Favgo Sank, NA v Soln Shea,
I v Mifler; Serise Credit Corp, Olerd of
e Seffilk Conmnry Eistricr Conrt, Capital
(e bank USA NA, First Finaucial In-
vesiment Frnd, W, LLC, Barrister Re-
porting Service, fne., Clerk of the River-
head Town Justive Cowrt, FFPM Carmel
Heldding, LLC Huntingfon Hosprital ds-
soe, Teachers Federal Credic Union,
frvan L. Salamane, PC, Brookiuven Me-
rrsewdeel Bosgpirer], Usitedd Stentes off Ammerien,
Robert I Casela, New York State Afford.
able Hmising Corparation, subsidiary of
the New rork Sare Housing Finance
Agency; People af the State of New York
oo University Hospital VP SUNY ar
Stony Brook, “John Doe 817 1o “John
Do 810, the last 10 names being ficti-
tioiis ainel nirkarenan fo plaintifl e person
ar parties infended being the persons o
parties, i oy, having or claiming an ine
tevest in o fen wpon the morigaged prem-
ives dezcribed in the verified complaini,
Index Mo, 142142002, decided on Jan,
22, 2018, the court gramted plamtifl™s mo-
tion for summary judgment. The coun
noted that the mstant acton was o fore-
close a mortgage on real property located
in Mesconsel.

The defendant defaulied on Jan. 1,
2000 The action was commenced on May
7, 2002, Foreclosurn: conferences were
held with court personnel until Sept. 19,
2014, Once relessed from the settlement
puart, plointafl meved for summary judg-
miemt, The defendamt, over vanous ad-
Journments, oroess moved to dismiss or
fior additional discovery, In granting the
irotion For summany judgment in favor of

the plamill and denving the defendont’s
cross modom 10 disniss or for addimonal
dliscovery, the court stated that allimmative
defenses predicated upon begal conclu-
sions et are notl substantiated with alke-
gations of fact are subject o dismissal.
Where a defendamt fails to oppose some,
or all matters advanced on a motion for
summary judgment, the facts as alleged m
the mwvant's papers may be deemed ad-
mutted o there 15, 0 effiect, o concession
that no question of fact exists, Inaddition,
the count concluded that Ealere (o mise
plesded aflimmative defenses in oppositon
i 2 medion for summeary judgment ren-
ders those defenses abandoned and thus
without efficacy. The court specifically
addressed the first, seventeenth, ¢igh-
teenth, twentieth and twenty-Arst aflfir-
mative defenses and the first, second amd
fifth coumterclaims and thereafter, the mo-
tion for summarny judgment was granted,

Pleose send future decisions 1o appear
i “Decisions of Interest” column to
Elaime M. Colavite at elaine_colav-
itofimlive.com. There is no guarantec that
decisions received wall be published. Sub-
missions are limited o decisions from
Suffolk County trial courts. Submissions
are accepted on a continual basis,
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