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Suffolk County Supreme Court

Honorable Paul J. Baisley, Jr.
Motion for summary judgment

denied. While it appeared from reading
his deposition testimony that he suf-
fered from significant cognitive impair-
ment at the time of his deposition, Mr.
Liuzzi evidently experienced lucid
intervals when describing the accident
in question.

In Karen A. Butts, as Administrator of
the Estate of John Liuzzi, deceased, v.
SJF, LLC, Advanced Dermatology, P.C.,
South Country Plaza Condominium,
Inc., J.M. Iaboni Landscaping, Inc., and
J.M. Iaboni SC Enterprises, Inc., Index
No.: 366791/10, decided on September
22, 2016, the court denied the defen-
dants’ motions for summary judgment.

Defendants, South Country and
Iaboni moved for summary judgment
dismissing all claims against them on
the grounds that plaintiff was unable to
articulate what caused his fall, and that
plaintiff failed to show that South
Country had notice of any alleged dan-
gerous or defective conditions. In
determining a motion for summary
judgment, the court pointed out that a

party moving for summary
judgment must make a show-
ing of entitlement of judg-
ment as a matter of law, ten-
dering sufficient evidence to
demonstrate the absence of
any material issues of fact. If
the moving party produces
the requisite evidence, the
burden then shifts to the non-
moving party to establish the existence
of material issues of fact, which
require a trial of the action. Mere con-
clusions or unsubstantiated allegations
are insufficient to raise a triable issue.

In deciding the motion, the court
must view all evidence in the light
most favorable to the nonmoving party.
The court further stated that the owner
or possessor of real property has a duty
to maintain the property in a reason-
ably safe condition to prevent the
occurrence of foreseeable injuries. The
court noted that moving defendants
contended that Mr. Liuzzi was unable
to identify the cause of his fall. The
court found that while it appeared from
reading his deposition testimony that
he suffered from significant cognitive
impairment at the time of his deposi-
tion, Mr. Liuzzi evidently experienced
lucid intervals when describing the

accident in question. Though
much of his testimony was
confused and occasionally
contradictory, his lucidity
with regard to his fall was
apparent during both exami-
nations before trial. However
obtuse his description of the
cause of his fall was, he was
able to specify the cause of it,

namely a slippery condition caused by
the pebbles strewn on the entrance-
way’s inclined concrete surface. Thus,
the court concluded that moving defen-
dants failed to establish entitlement to
summary judgment.

Pre-answer motion to dismiss pur-
suant to CPLR 3211(a)(1) denied; doc-
umentary evidence submitted did not
utterly refute the factual allegations as
a matter of law.

In 23 Three Mile Harbor, LLC v.
ACB REO, Corp., Index No. 17283/15,
decided on October 24, 2016, the court
denied the defendant’s pre-answer
motion to dismiss pursuant to CPLR
3211(a)(1).

In denying the application, the court
noted that where a motion to dismiss is
predicated on documentary evidence
pursuant to CPLR 3211(a)(1), the

motion may be granted only if the docu-
mentary evidence submitted utterly
refuted the factual allegations of the
complaint and conclusively establishes a
defense to the claims as a matter of law.

Here, the court found that the defen-
dant’s selective and self-serving interpre-
tation of the contract provisions failed to
meet the foregoing standard. The court
continued and states that it is well estab-
lished that in determining the meaning of
contractual language, a court should not
read a contract to render any term, phrase
or provision meaningless or superfluous,
but should construe it to give effect to all
of the contract’s provisions. The defen-
dant in interpreting the agreement ren-
ders paragraph 7 and 37 as conflicting,
and claims that paragraph 7 is superflu-
ous. Consequently, the defendant’s sub-
missions failed to utterly refute plain-
tiff’s claim that the representations in
paragraph 7 of the agreement required
the defendant to correct any preexisting
violations survive delivery of the deed,
notwithstanding plaintiff’s agreement to
purchase the property “as is.”

Honorable Ralph T. Gazzillo
Motion for an order pursuant to

CPLR 3025(b), granting leave to add
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Excusing Jurors — Peremptory
Challenges

This month’s article is the second of
a two-part series on excusing prospec-
tive jurors during voir dire. Section 13
of the New York Civil Rights Law
states that no citizen may be disquali-
fied from jury service “on account of
[their] race, creed, color, national ori-
gin or sex.” Interestingly, a violation of
this section by “any person charged
with any duty in the selection or sum-
moning of jurors” constitutes a misde-
meanor and may be punished by a fine
between $100 and $500, or imprison-
ment between 30 and 90 days, or both
(N.Y. Civ. Rights Law § 13).

In part I, the procedures and proto-
cols regarding challenges for-cause
were discussed. In this part, the sen-
tinel peremptory challenge case –
Batson v. Kentucky – and its applica-
tion are examined.

Peremptory challenges
Peremptory challenges are limited in

number and generally less controversial
than for-cause challenges. This is
because a practitioner need not set forth
a reason for the removal of a potential
juror by peremptory challenge.
However, as set forth in the Civil Rights
Law and the Equal Protection Clause of
the New York State Constitution, the
discretion to exercise peremptory chal-

lenges is not unlimited.
In Batson v. Kentucky, a

criminal proceeding where the
defendant was charged with
burglary and the receipt of
stolen goods, the prosecutor
used four peremptory chal-
lenges to remove every mem-
ber of the venire that was of the
same race (African-American)
as the defendant. On appeal,
the United States Supreme Court was
asked to decide whether it was permissi-
ble for the government to use perempto-
ry challenges to excuse potential jurors
based upon race (Batson, 476 U.S. 79
(1986)).

The court answered in the negative
noting that even though peremptory
challenges are intended to be predicat-
ed upon unrevealed factors, the gov-
ernment may not use the challenges to
target a particular race or other protect-
ed category, or in furtherance of the
unfounded generalization that a juror
would not convict a defendant of the
same race (id.; People v. Grafton, 132
A.D.3d 1065 (3d Dep’t 2015)).

Six years following its landmark rul-
ing, the Supreme Court held that these
same limitations with regard to peremp-
tory challenges extend to criminal
defendants (see Georgia v. McCollum,
505 U.S. 42 (1992)). In McCollum, the
court reasoned that the defendant’s par-
ticipation in the jury selection process is
tantamount to selecting a “quintessential

government body,” and there-
fore, the defendant is similarly
prohibited from discriminat-
ing on the basis of race (id.).
The defendant’s improper use
of a peremptory challenge
may result in a “reverse
Batson challenge” by the gov-
ernment.

It is noteworthy that the
Supreme Court has since fur-

ther explicitly extended the Batson rul-
ing to civil cases (see Edmondson v.
Leesville Concrete Co., 500 U.S. 614
(1991)). In addition, the court has sim-
ilarly held that gender may not be the
basis for excusing potential jurors
(J.E.B. v. Alabama ex rel. T.B., 511
U.S. 127 (1994)).

Standard of review: burden shifting
analysis

A Batson challenge must be asserted
in a timely manner (i.e., prior to the
conclusion of jury selection) to be pre-
served for Appellate review (People v.
Thomas, 92 A.D.3d 1084 ((3d Dep’t
2012)). The court applies a three-
pronged, burden shifting analysis to
determine whether the peremptory
challenge was “exercised in a racially
discriminatory manner” (Bak v. Metro-
North R.R. Co., 2016 U.S. App. LEXIS
9470 (2d Cir. May 24, 2016)).

A party disputing the challenge will
initially attempt to demonstrate that the
challenge was motivated by race or

another protected category. The oppos-
ing party then must provide a race-neu-
tral explanation for the removal of the
prospective juror. If each party satisfies
its burden, then the court must make a
determination regarding the lawfulness
of the challenge and if the movant
“proved purposeful racial discrimina-
tion” (i.e., the race-neutral explanation
was a pretext for a racial discriminato-
ry intent) (id.).

The trial court’s ruling is a “factual
finding premised largely upon credibili-
ty assessment,” and, as a result, the rul-
ing should not be overturned absent
“clear error” (Denigris v. New York City
Health and Hosp. Corp., 2013 U.S. App.
LEXIS 24268 (2d Cir. Dec. 6, 2013)). In
Denigris, the Second Circuit Court of
Appeals held that the use of a perempto-
ry challenge to exclude a prospective
African-American juror was proper
where the record clearly established that
the trial court made a credibility deter-
mination that the challenge was exer-
cised due to the juror’s pro-plaintiff
stance, and not race (id.).

A Batson challenge must further be
specific and definitive. Even where the
trial court accepts the government’s race-
neutral explanation, “[i]t is incumbent
upon the moving party to be clear about
any person still claimed to be improperly
challenged” (People v. James, 99 N.Y.2d
264 (2002)). In other words, it is “the
moving party’s burden to make a record
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Evelyn Castillo as a party defendant
and amend the complaint to add a
cause of action for fraud and conceal-
ment; no prejudice or surprise.

In Harleysville Worcester Insurance
Company v. Juan Jose Castillo and
Jorge Castillo-Fernandez, et.al., Index
No.; 1210/13, decided on October 24,
2016, the court granted the motion by
plaintiff for an order pursuant to CPLR
3025(b), granting leave to add Evelyn
Castillo as a party defendant and amend
the complaint to add a cause of action
for fraud and concealment. The court
noted that leave to amend will generally
be granted provided the opponent is not
surprised or prejudiced by the proposed
amendment, and the proposed amend-
ment appears to be meritorious. It is
also established that the legal sufficien-
cy or merits of a proposed amendment
of a pleading will not be examined on
the motion to amend unless the insuffi-
ciency or lack of merit is clear and free
from doubt. Thus, the party opposing
the motion to amend, must overcome a
heavy presumption of validity in favor
of the movant and demonstrate that the
facts alleged and relied upon in the
moving papers are obviously not
reliable or are not sufficient.

Here, the court noted that the
defendants did not allege prejudice or
supruise on their part regarding the

proposed amendment. In addition,
Juan Castillo and Fernandez could not
claim surprise because Juan and evelyn
castillo were questioned about the
salient facts regarding the issues of
fraud and concealment in their
depositions, which were attended by
counsel for said defendants. Moreover,
the court found that the defendants
failed to establish that the facts alleged
in the moving papers were not reliable
or were legally insufficient to plead a
cause of action. Accordingly, the
motion was granted.

Motion to dismiss denied; based
upon the applicable statutes, neither
the Town code of East Hampton nor the
New York State Legislature intended for
the statute to protect speculative
builders from the subcontracctors that
they hire on their jobs.

In Kristeel, Inc. v. Seaview
Development Corp., et al., Index No.:
609220/15, decided on July 19, 2016,
the court denied the defendant’s
motion to dismiss.

The action was commenced by
plaintiff, a steel construction contractor
primarily engaged in the business of
commerical construction. This action
was commenced against defendant, the
general contractor, when the defendant
allegedly defaulted in making payments
to the palintiff for its work, labor and

services performed. Defendant’s claimed
that the action should be dismissed
because the East Hampton Town bars
recovery since the plaintiff does not have
a home improvement contractor’s
liscense issued by the town. In rendering
its decision, the court noted that based
upon the applicable statutes, neither the
Town Code of East Hampton nor the
New York State Legislature intended the
statute to protect speculative builders
(who should be aware of the applicable
home improvement contractor liscensing
requirements in the muncicipalities
where they do business) from the
subcontractors that they hire on their
jobs. Rather, these statutes were intended
to protect the average homeowner from
unscrupulous home improvement
contractors. As a careful reading of the
applicable statute shows that this is the
intended effect, the motion was denied.

Honorable William B. Rebolini
Tax returns discoverable; plaintiff self

employed and loss of earnings claims
arising out of underlying accident.

In Robert Vozzella and Anna Marie
Vozzella v. Current Holdings Group,
Inc. d/b/a/ Air Trampoline Sports, 3
Atoms, LLC, Trampoline Park
Equiptment, Fun Spot Trampolines and
Fun Spot Manufacturing, LLC, Index
No.: 64047/14, decided on November

14, 2016, the court granted the
defendants’ motion to the extent that
defendant was entitled to discovery of
plaitniff’s tax returns. In rendering its
decision, the court noted that while
generally tax returns are not
discoverable, in the absence of a strong
showing that the infromation is
indespensible and not obtaineable from
other sources, here the defendant was
entitled to such information. The court
reasoned that the defendant was
entitled to such information because
the plaintiff was self employed and had
a claim for loss of earnings arising out
of the underlying accident.

Please send future decisions to
appear in “Decisions of Interest” col-
umn to Elaine M. Colavito at
elaine_colavito@live.com. There is no
guarantee that decisions received will
be published. Submissions are limited
to decisions from Suffolk County trial
courts. Submissions are accepted on a
continual basis.

Note: Elaine Colavito graduated
from Touro Law Center in 2007 in the
top 6% of her class. She is an associate
at Sahn Ward Coschignano, PLLC in
Uniondale. Ms. Colavito concentrates
her practice in matrimonial and family
law, civil litigation and immigration
matters.
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on the number of witnesses a party
may call, or time limits on a particular
witness’ testimony.7 As one court rec-
ognized, “[i]t is for the parties, and not
the court, to make the determination
about which witnesses are truly neces-
sary and, in addition, how much of
each witness’ testimony is necessary.”8

Federal case law also illustrates that
a judge’s authority to control the con-
duct of a trial must be counterbalanced
against the right of litigants to put on
their cases or defenses. Amended Rule
26 was drafted in a way that ensures
both ends can be served. The Rule is
not mandatory and may be applied in a
given case at the discretion of the
court. And, in the first instance, the
Rule contemplates that the parties will
have input on the length of time
required for various phases of the case.
The Rule also vests judges with the
discretion to extend, but not reduce,
previously fixed time limits.

With so much discretion built into
Amended Rule 26, judges will be
charged with making fact-sensitive
inquiries in order to establish time
restraints. Several federal cases have
considered the factors that a court
should weigh when imposing and
changing such limits. Generally, federal

courts disfavor inflexible time limits
and complicated timekeeping methods.9
Time limits should be made “on the
basis of an informed analysis, including
review of proposed witness lists and
proffered testimony, exhibits, or esti-
mates of trial time”10 and in keeping
with the overarching principle that pro-
bative, non-cumulative evidence cannot
be excluded simply because its intro-
duction will cause delay.11 Courts
should also be willing to accommodate
adjustments during the trial where the
circumstances warrant them.12

Of course, where discretionary time
limits are employed, an appeal will
sometimes follow. Here, too, federal
cases provide guidance. As those
courts have noted, it is critically impor-
tant for a party to preserve his objec-
tion to a time limit by “com[ing] for-
ward with an offer of proof showing
how its presentation would be curtailed
by and [by demonstrating] preju-
dice.”13 While raising an objection may
seem futile, the right to appeal may be
lost without it. These cases also sug-
gest that, to succeed on appeal, a party
must show that it was prevented from
presenting probative, non-cumulative
evidence that may have impacted the
ultimate outcome of the case.14

In sum, Amended Rule 26 will clari-
fy the authority of Commercial
Division judges to impose time limits
on trials. These restraints will be a use-
ful tool for preventing unnecessarily
prolix presentations of evidence before
overburdened courts. At the same time,
the amended rule is flexible and appro-
priately balances the court’s need to
control its docket with the due process
rights of litigants. Though practitioners
are likely to be uneasy about any rule
change, in this instance they should
take comfort in the ample body of fed-
eral case law that can provide both
them and the court with guidance.

Note: Jessica M. Baquet is a partner at
Jaspan Schlesinger LLP in Garden City.
She focuses her practice in the areas of
commercial litigation, employment law
and Surrogate’s Court litigation. Jessica
has been named to the New York Metro
Super Lawyers Rising Stars list every
year since 2014, and was a recipient of
Hofstra University’s Outstanding Women
in Law Award in 2016.
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